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United States Court of Appeals 

fob the District of Columbia 

No. 7965 

HARRY HARTMAN, Appellant 

v. 

NATHAN M. LUBAR, Appellee 

BRIEF ON BEHALF OF APPELLANT. 

Jurisdictional Statement. 

This is an appeal by Harry Hartman, defendant below, 
from a judgment for the plaintiff entered by Judge Rob¬ 
ert E. Mattingly, of the Municipal Court of the District 
of Columbia, on directed verdict of a jury in a replevin 
action for $970.00. 

The Municipal Court had jurisdiction under Title 11, 
Sec. 703, 1940 Code (Act of March 3, 1921, 41 Stat. 310, 
c. 125, sec. 1). 

This Court has jurisdiction to review the judgment en¬ 
tered under Title 17, sec. 104, 1940 Code (Act of March 
3, 1921, 41 Stat. 312, c. 125, sec. 12). The petition for 
allowance of appeal has been granted by this Court. 

The pleading necessary to show the existence of juris¬ 
diction is the complaint (Appellant’s App. 2). 
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Statement of Case. 

This is an action of replevin brought by the plaintiff, 
Nathan M. Lubar, as trustee against two defendants, 
Harry Hartman, and Sidney J. Rosenbloom. The defend¬ 
ant, Sidney J. Rosenbloom, confessed judgment (Tran¬ 
script of Record IS). The complaint alleged unlawful 
detention. The court directed the jury to bring in a ver¬ 
dict for the plaintiff at the close of plaintiff’s testimony 
(Appellant’s App. 13, 16). 

The undertakings filed by the plaintiff for the Marshal 
and the Clerk were attacked (Appellant’s App. 3-6) but 
amendments were permitted (Appellant’s App. 7). 

The defendant Hartman made a motion for exemption 
as the head of a household (Appellant’s App. 7-9) which 
was denied. 

Counsel for the plaintiff in his opening statement stated 
(Appellant’s App. 10-11), and the plaintiff, Nathan M. 
Lubar, on the stand testified (Appellant’s App. 15) that 
he brought the action of replevin as a trustee under a chat¬ 
tel trust (Stipulated copy of chattel trust is Exhibit 2) 
securing Abe Orleans who had assigned the chattel trust 
note, evidence of the loan, to District Finance Corporation 
(Appellant’s App. 16-17). The note was in the sum of 
$1,000 and the defendant was to be given $917.50 by Nathan 
M. Lubar. At the time of the loan the defendant gave 
Nathan M. Lubar fifty (50) post dated checks payable 
each \veek, beginning one week after the loan, in the sum 
of $20.00 each (Appellant’s App. 10-11). The plaintiff 
testified that he had expended the money under an agree¬ 
ment (Appellant’s App. 15). 
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Counsel for the defendant Hartman in his opening state¬ 
ment made no defense as to any default under the chat¬ 
tel deed of trust (Appellant’s App. 11) but defended on 
the ground that the contract was void and illegal because 
of the gross usury and therefore the Court would not lend 
its aid to the enforcement of the contract (Appellant’s 
App. 11). 

The Court held that consideration was no part of the 
case (Appellant’s App. 13), refused cross examination of 
the plaintiff as to that (Appellant’s App. 14-15). 

Opening statement for defendant Hartman w r as that 
Abe Orleans, the ostensible payee of the loan (trust and 
note), was the principal stockholder and president of 
District Finance Corporation (Appellant’s App. 12), a 
Delaware Corporation. That the corporation only loaned 
money and only did business in the District of Columbia; 
that it had no license to do business here (Appellant’s 
App. 11). Counsel for the defendant offered to prove 
that Nathan M. Lubar at the time of the loan or shortly 
before was an officer of the corporation and was its counsel 
at the time of the loan (Appellant’s App. 12). 

Statutes and Municipal Court Rules Involved. 

1940 D. C. Code 


Title 11, 

Sec. m-. 

" 7^3 

11, 

725. 


15, 

401. 

• 

15, 

/HT? 

“vU. 


16, 

308. 


16, 

312. 

• 
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Title 16, Sec. 333. 

16, 1804. 

17, 104. 

26, 601. 

26, 610. 

28, 2701-2703. 

Municipal Court, Rule 12: 

Replevin. 

Sec. 2. The clerk shall pass upon and approve the under¬ 
taking and issue the writ. 

Municipal Court, Rule 15: 

Bonds and Undertakings. 

15 

Sec. 1. In all cases where a bond, undertaking or securi¬ 
ty with surety is required by law’ or rule of court to be 
executed and to be approved by the court, or by one of the 
judges or the Clerk thereof, and filed in order to suspend 
the entry of judgment, or to act as a supersedeas, or any 
property held under any process of attachment, replevin, 
or any other judicial process, such approval shall not be 
made except upon two days’ notice, in writing, to the oppo¬ 
site party in interest or his attorney, of the application 
therefor or the written waiver of such notice, and without 
such notice or waiver such approval shall not be operative. 
Such notices shall contain the name and address of the pro¬ 
posed surety. If the surety be a corporation holding a 
certificate of authority from the Secretary of the Treasury 
to do business within the District of Columbia, and having 
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a process agent in said District, the notice hereinbefore 
mentioned shall not be required; but in lieu thereof, there 
shall accompany the signature of such corporation a certifi¬ 
cate of the Clerk of the Municipal Court of the District, that 
said corporation has the authority and agent above men¬ 
tioned. 

Sureties shall not be named in the alternative. 

Sec. 2. The court, on being satisfied that the security in 
any bond or undertaking shall have become insufficient since 
the approval thereof, may pass an order requiring such 
further security within a specified time as it may deem 
proper, and in default of compliance with said order such 
action may be had and such proceedings taken as if such 
original bond or undertaking had never been filed, or the 
court may pass such further order in the premises as justice 
may require. 

Statement of Points Relied on on Appeal. 

1. The Court erred in denying the motion to quash writ 
of replevin. 

2. The Court erred in holding that the undertakings 
were valid. 

3. The Court erred in permitting the amending of the 
undertaking. 

4. The Court erred in holding that the value of the chat¬ 
tels was less than $1,000.00. 

5. The Court erred in refusing the admission of evidence 
that the value of the chattels was more than $1,000.00. 
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6. The Court erred in denying the motion for exemption 
and the motion for rehearing on the motion for exemption. 

7. The Court erred in holding that the chattels as assets 
of the partnership were not exempt under Title 24, Section 
311,1929 D. C. Code. 

8. The Court erred in denying the defendant the right 
to cross examine the plaintiff as to usury. 

9. The Court erred in denying the defendant the right 
to cross examine the plaintiff as to his relationship with the 
District Finance Corporation. 

10. The Court erred in holding that the defendant had 
no defense in this action. 

11. The Court erred in instructing the jury to find for 
the plaintiff. 


Summary of the Argument. 


I. 

It wtes error for the Court to grant the Motion to quash 
the writ of replevin with leave to the surety to sign in per¬ 
son the undertakings (Points on Appeal 1, 2, 3). 

II. 

It was error to hold that the value of the chattels seized 
was less than a thousand dollars when the affidavit of the 
defendant, an expert, states that the chattels were in excess 
of one thousand dollars (Points on Appeal 4, 5). 
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in. 

It was error not to allow the defendant as a head of a 
household exemption for his trade tools and stock as a mer¬ 
chant because it was alleged they were partnership assets 
(Points on Appeal 6, 7). 


IV. 


It was error to refuse the defendant to develop illegality 
of the transaction (Points on Appeal 8, 9). 

V. 

It was error to direct the jury to bring in a verdict for 
the plaintiff on the ground that the defendant had no de¬ 
fense (Points on Appeal 10,11). 

Argument. 

I. 

It was error for the Court to grant the motion to quash 
the writ of replevin with leave to the surety to sign in per¬ 
son the undertakings on bond herein. 

A motion attacking the undertakings was filed (Appel¬ 
lant’s App. 6-7). Undertakings filed on April 11, 1940 
(Appellant’s App. 3-6) for the Marshal and Clerk were de¬ 
fective in that the Clerk’s undertaking was signed by Ed¬ 
ward Aaronson as attorney in fact for Ruben Aaronson 
surety. After the amendment (Appellant’s App. 3, 4) it 
can be seen that the signature of Reuben Aaronson was sign¬ 
ed by two different individuals on the Clerk’s and Marshal’s 
undertakings. 
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The undertakings did not comply with Rules 12 and 15 of 
the Municipal Court as the surety was not a corporation 
approved by the Secretary of Treasury of the United States. 

An action of replevin cannot be filed without a writ of 
replevin issuing. A writ of replevin cannot be issued with¬ 
out the Marshal and Clerk being furnished undertakings. 
Title 11, Sec. 725, Title 1G, sec. 1804,1940 1). C. Code. 

Palmer v. King, 41 App. D. C. 419. 

Samaha v. Mason, 27 App. D. C. 470. 

Wall v. De Mitkieiwicz, 9 App. D. C. 109. 

An examination of the original undertakings of the Clerk 
and Marshal will reveal that the same person did not sign 
as surety in both undertakings. One person signed as 
surety in the Clerk’s undertaking before Sarah Rover, 
Notary Public (Lubar’s secretary), and another person 
signed as surety before Blanche Neff, Clerk of Municipal 
Court. See original undertakings. 

This Court has held that the writ must issue in an action 
of replevin and a writ will not issue unless valid undertak¬ 
ings are filed. 

II. 

It was error to hold that the value of the chattels seized 
was less than a thousand dollars when the affidavit of the 
defendant, an expert, states that the chattels were in excess 
of one thousand dollars. 

The motion (Appellant’s App. 6) and the affidavit (Ap¬ 
pellant’s App. 7) stated that the chattels were worth more 
than $1000; more than the jurisdiction of the court below. 
The court refused to grant the motion or to permit testi- 
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mony to be introduced. How else can the issue be brought 
to the attention of the court! It is jurisdictional and can be 
and should be raised before trial. 

There is nothing in the record as to appraisal and nothing 
as to any public sale. 


III. 

It was error not to allow the defendant as a head of a 
household exemption for his trade tools and stock as a mer¬ 
chant because it was alleged they were partnership assets. 

An affidavit stated that defendant Hartman was the head 
of a household residing in the District of Columbia (Appel¬ 
lant’s App. 8). A motion requesting chattels of the value 
of $400 or $400 in cash was denied on the ground that part¬ 
nership assets (Appellant’s App. 7-9) did not fall within 
the purview of Title 15, sec. 401,1940 D. C. Code. See also 
Sec. 402, of the same title. 

Exemption statutes as a matter of public policy should 
be liberally construed in favor of the householder. The par¬ 
ties—Lubar, Orleans and District Finance Corporation— 
at all times knew that the defendant Hartman was a glazer 
and that the stock and tools were necessary for his trade 
and livelihood and that w r as all he had. Congress did not in¬ 
tend to leave out partnership assets from exemption be¬ 
cause partnership assets were included for attachment. 
Title 16, secs. 308, 312, 333, 1940 D. C. Code. 

The statute makes no distinction as to goods of a house¬ 
holder in a partnership. The attachment statutes do men¬ 
tion partnership and therefore the omission of partnership 
was intentional in the exemption. 
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IV. 

It was error to refuse the defendant to develop illegality 
of the transaction. 

Consideration must be entered into in this action. Costti- 
kyan v. Sloan, 33 App. D. C. 420. The court should have 
permitted cross examination of the plaintiff as to usury and 
his relationship with the District Finance Corporation. It 
follows therefore that that would have been a defense. 

Restatement on Contracts, vol. 2, sec. 532. 

Palmer v. Associates Discount Corp., No. 7701, dec. 
Nov. 3,1941. 

A loan of $900, for which the debtor agrees to pay back 
$1000 at $20.00 a week for 50 consecutive -weeks, is more 
than 8%, the maximum allowed by our law. Title 28, Secs. 
2701-2703, 1940 D. C. Code. The transaction as it really is 
rather than what it appears to be is determinative. 

State v. Central Purchasing Co., (Neb. 1929) 225 
N. W. 46. 

Brown v. Slocum, 30 App. D. C. 576, 581. 

Nichols v. Fearson, 7 Peters 103, 8 L. Ed. 623. 

Richards v. Bippus, 18 App. D. C. 299. 

Orleans and Lubar were officers of the corporation. 
Knowledge of the transaction by the officers is imputed to 
have been the knowledge of the corporation. 

Bowen v. Mount Vernon Savings Bank, 70 App. 

D. C. 273. 

The District Finance Corporation was in a business of 
loaning money. Title 26, sec. 601 of the 1940 D. C. Code 
provides that “ * • * it shall be unlawful and illegal to 


11 


engage in the district of Columbia in the business of loaning 
money upon which a rate of interest greater than six per 
centum per annum is charged on any security of any kind 
• • * without procuring license.” The corporation was in 
the business of lending money in the District of Columbia. 
The contract was therefore void and illegal and could not 
be enforced in the District of Columbia. 

Bank of the United States v. Owens, 27 U. S. 527, 
(2 Peters 527) 529, 536-8. 

In Bowen v. Mount Vernon Savings Bank, see above, 
the Court declared the contract usurious but permitted 
recovery as Title 26, sec. 610, 1940 D. C. Code placed the 
lendor in the class of parties excepted. 

Moreover, under the principles of common law, even 
without a statute such as Title 17, Section 21 of the 1929 
D. C. Code, the Supreme Court of the United States held 
in the case of the Bank of the United States v. Owens, see 
above, in another jurisdiction, that such a contract was 
not enforceable because of usury and was against the de¬ 
clared public policy. See also the Brief for the Appellant 
in Quinn v. National Mortgage & Investment Co., 61 App. 
D. C. 44. 

State, etc. v. Family Loan Co. (Tenn. 1934), 73 
S. W. (2d) 167-1. 

The contract is void by reasons of the statute even 
though the penalty prescribed by the statute does not 
touch the contract,Title 26, Sec. 601, 1940 D. C. Code. 20 
C. J. S. Corporation, Secs. 1846-7. 
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V. 


It was error to direct tlie jury to bring in a verdict for 
the plaintiff on the ground that the defendant had no de¬ 
fense. 

The plaintiff, not having good title, could not recover. 
132 A. L. R. 619; 130 A. L. R. 73. See also 129 A. L. R. 557. 

The plaintiff is not a bank, etc., which is excluded by the 
“Loan Shark Law.” 

A copy of the original chattel trust which was tiled in the 
Office!of the Recorder of Deeds on March 6, 1940, dated 
March 5, 1940, reveals that Sarah Rovner, secretary of 
Nathan Lubar (Exhibit 2), was the Notary on the chattel 
trust; that Nathan Lubar, officer and counsel for the cor¬ 
poration, is trustee in said chattel trust; that the holder of 
the note and the real plaintiff in interest is the corporation; 
that Abe Orleans, president and principal stock holder of 
the corporation, is the ostensible party secured who trans¬ 
ferred the note to the corporation. 

The checks, post dated at the time of making the loan, 
are made payable to the District Finance Corporation, as 
stated by counsel for the plaintiff in his opening state¬ 
ment to the jury (Appellant’s App. 1£) and as stated by 
counsel for the defendant in his opening statement to the 
jury (Appellant’s App. H). 

The back of the chattel trust (page 4 of Plaintiff’s Ex¬ 
hibit No. 2) reveals that Nathan M. Lubar prepared the 
chattel trust. 
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What further fact is necessary to show that the entire 
transaction was a fiction and a sham in a patent attempt 
to defeat the usury laws. The making of the loan and the 
transferring of the note are one and the same transaction. 

Conclusion. 

The judgment of the Court below should be reversed 
and the motions granted. 

Respectfully submitted, 

ISADORE H. HALPERtf, 
Attorney for Appellant, 
Southern Building, 
Washington, D. C. 
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APPENDIX. 

L 

PLEADINGS, DOCKET ENTRIES AND OTHER 
PAPERS DESIGNATED BY APPELLANT. 


2 Complaint in Replevin. 

District of Columbia, to wit: i 

The Plaintiff, Nathan M. Lubar, Trustee for District 
Finance Corporation, a Corporation, sues the Defendants 
for wrongfully detaining said Plaintiff’s goods and chat¬ 
tels, to wit: 

2 grinding machines (Homer) 

1 water distiller 
1 steam table 

1 boiler I 

1 set of coils 

' 

1 cutting table 

1 desk 

2 chairs 

1 typewriter 
1 motor 

shelves, racks, counters, stock of frames, mirrors and 
glass, and all other stock and all other assets, 
which said goods and chattels are of the value of Nine 
Hundred Tw'enty ($920.00) Dollars. 


And the Plaintiff claims that the same may be taken 
from the Defendants and delivered to him; or if they are 
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l 


eloigned, that he may have judgment of their said value, 
and all mesn-c profits and damages, which he estimates at 
Fifty ($50.00) Dollars, besides costs. 

(signed) SOLOMON H. FELDMAN, 
Solomon H. Feldman, 
Attorney for Plaintiff. 


3 Marshal’s Return of Service. 

Served copies of the bill of particulars, affidavit, 
writ of replevin, and this summons, on the defendant . . . 

Sidney J. Rosenblum 
X Harry Hartman 4.11.40 
the 11th day of April, 1940. 


JOHN B. COLPOYS, 
U. S. Marshal. 


4 Receipt by the Plaintiff From the Marshal 

of the Chattels. 

Received the above property from the Marshal the 16 day 
of April, 1940. 

(Signed) NATHAN M. LTTBAR, Trustee, 
Plamtiff. 
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5 Plea or Answer. 

The defendant, Harry Hartman, pleads “not guilty 

(Signed) NORMAN BOWLES, Jr. 
Attorney for Defendant 
Harry Hartmcm. 


6 Undertaking in Replevin (with amendments). 

Whereas the plaintiff Nathan M. Lubar, Trustee 
for District Finance Corporation, a corporation about to 
sue out a writ of replevin against the defendants Sidney 
J. Rosenbloom and Harry Hartman in this action, there¬ 
fore, the plaintiff and Ruben Aaronson surety appearing, 
and submitting to the jurisdiction of the Municipal Court 
of the District of Columbia hereby undertake for them¬ 
selves and each of them, their and each of their heirs, ex¬ 
ecutors, administrators, successors or assigns, to abide 
by and perform the judgment of said Municipal Court, in 
the premises, which judgment may be rendered against 
all the parties whose names are hereto affixed, either joint¬ 
ly or severally. 

Signed this 11th day of April, A. D. 1940. 

(Signed) NATHAN M. LUBAR, 

(Signed non pro tunc as of April 11, 1940, 
(Signed) REUBEN AARONSON, Surety 

(Signed) Ruben Aaronson by Er A? 

Aaronaon Attorney m f&et 

Approved April 11, 1940. 


(Signed) BLANCHE NEFF, Clerk 
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District of Columbia, ss.: 

Reuben Aaronson surety in the within undertaking, 
swears that he is the owmer of real and person property, 
situate in said District of Columbia, of the value of Ten 
1 Thousand ($10,000) Dollars over and above all debts 
7 and prior obligations; and that he resides at No. 

3249 38th Street, N. W., Washington, D. C. 

(Signed) Ruben Aa g onoon by fe A; Aaronson , 
(Signed) RUBEN AARONSON 

Subscribed and sworn to before me, this 11th day of 
April, 1940. 

! (Signed) SARA CONNER 

Notary Public, D. C. 

Subscribed and sworn to before me this 27th day of 
June, 1940. 

(Signed) BLANCHE NEFF, 
Notary Public, D. C. 


8 Bond of the Marshal. 

Know All Men by These Presents, £hat we Nathan 
M Lubar, trustee for District Finance Corporation, a 
corporation, and Ruben Aaronson, Surety, are held 
and firmly bound unto John B. Colypoys, Marshal of 
the District of Columbia, in the sum of Two Thousand 
(2,000) Dollars, of the currency of the United States of 
America, to be paid to the said John B. Colypoys his ex¬ 
ecutors, administrators, or assigns; to which payment, 
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well and truly to be made, we bind ourselves and each of 
us, our and each of our heirs, executors, and administra¬ 
tors, firmly by these presents; sealed with our seals and 
dated this 11th day of April in the year of our Lord one 
thousand nine hundred and forty 

Whereas, a certain writ of replevin, No. A-15,208, hath 
issued out of the Clerk’s office of the Municipal Court of 
the District of Columbia, against Sidney J. Rosenbloom 
and Harry Hartman, at the suit of Nathan M. Lubar, Trus¬ 
tee for District Finance Corporation, a corporation, which 
6aid writ has been placed in the hands of the said John 
B. Colypoys, Marshal as aforesaid, who has received di¬ 
rections from the plaintiff, by his attorney, to replevin cer¬ 
tain goods and chattels claimed to be the property of the 
said Nathan M. Lubar, Trustee for District Finance Cor¬ 
poration, a corporation and detained by the said Sidney J. 
Rosenbloom and Harry Hartman 

And whereas, the said Marshal is in doubt as to the 
ownership of the property which he is thus directed to 
replevin: 

9 Now, the condition of the above obligation is such, 
that if the said Nathan M. Lubar, Trustee and Reu¬ 
ben Aaronson, Surety shall well and truly indemnify, re¬ 
pay, protect, and save harmless the said John B. Colypoys, 
his heirs, executors, and administrators, from all dam¬ 
ages, costs, and charges which may be recovered against 
him, the said John B. Colypoys, his heirs, executors, or 
administrators, by reason of executing the writ aforesaid, 
and in consequence of the seizure, replevin, and disposition 
of said goods and chattels to satisfy said writ, and also 
the cost of whatever counsel fees the said John B. Coly¬ 
poys may pay in defense of said replevin, then this obliga- 




tion to be void; otherwise to be and remain in full force 
and virtue. 


Signed, sealed, and delivered in the presence of— 

S. H. FELDMAN (signed) 

(Signed) NATHAN M. LUBAR, Trustee [seal] 
(Signed) RUBEN AARONSON, Surety [seal] 


10 | Motion to Quash Writ of Replevin. 

Comes now the defendant, Harry Hartman, by his 
attorneys and moves the court to quash the writ of re¬ 
plevin herein and for reasons therefore states as follows: 

1. i That the undertakings are defective. 

2. That the undertakings are not in accordance with 
law. 

3. That the undertakings are not in accordance with 
Rule 15 of this court. 

4. That the value of said chattels is more than One 
Thousand Dollars ($1000). 

5. That the affidavit hereto attached is prayed to be 
read as a part hereof. 

(Signed) ISADORE H. HALPERN 

(Signed) NORMAN S. BOWLES, Jr. 

Attorneys for Defendant, Harry Hartman. 
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11 Affidavit of Harry Hartman. 

District of Columbia, ss.: 

Haeey Har tman-, being first duly sworn according to 
law, on oath deposes and says that he is one of the de¬ 
fendants in the cause herein, and that he has personal 
knowledge of the facts hereinafter said forth; that he has 
been in the glass business for 25 years; that the stock and 
fixtures seized in the cause herein were of more than the 
value of One Thousand Dollars ($1000). 

(Signed) HARRY HARTMAN. 

Subscribed and sworn to before me this 17th day of 
June, 1940. 

(Signed) ERNEST Y. DREISONSTOK 
Notary Public, D. C. 


12 Memorandum. 

June 26, 1940 Defendant’s, Harry Hartman’s Motion to 

quash Writ of Replevin granted with leave 
to surety to sign in person, his signature 
to undertaking herein. 


14 Motion for Exemption. 

Comes now the defendant, Harry Hartman, by his 
attorney and respectfully requests the court to allow the 
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sum of $400.00 exemption in the cause herein in accord¬ 
ance with Section 1105, (Paragraph) 5th of the 1924 D. C. 
Code. 

ISADORE H. HALRERN, 
Attorney for Defendant. 


14 Affidavit. 

District of Columbia, to wit: 

Isadorb H. Halpern, being first duly sworn, on oath 
deposes and says that he is the attorney of record for 
the defendant and has personal knowledge of the facts 
hereinafter set forth: That the defendant, Harry Hart¬ 
man, is a householder as defined in Section 1105 of the 
1924 D. C. Code; that at the time of the execution of the 
chattel trust herein, the writ of replevin, the sale of the 
business and the trial the defendant resided in the Dis¬ 
trict of Columbia; that he supported in the District at said 
times his "wife and minor child, a boy; that said informa¬ 
tion was at all said times known to Nathan Lubar first as 
his attorney, as attorney for the parties secured and as 
trustee; that said information was at all times known to 
the parties secured and to the officers of the corporation 
herein. 

(Signed) ISADORE H. HALPERN. 


15 Memorandum. 

April 9, 1941 Defendant Harry Hartman’s Motion for 
Exemptions Denied. 
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Motion for Rehearing on Motion for Exemption. 

Comes now the defendant, Harry Hartman, by his at¬ 
torney and respectfully requests the Court to grant the 
motion for rehearing on motion for exemption and for 
reasons therefor cites Section 452 of the 1924 D. C. Code. 


Memoranda. 

May 7, 1941 Defendant Harry Hartman’s Motion for 
Rehearing of Motion for Exemptions Over¬ 
ruled. 


16 Memoranda. 

June 30, 1941 Judgment on Verdict for Plaintiff for 

Possession of Goods and Chattels re¬ 
plevied against Defendant Harry Hart¬ 
man with one cents Damages and Costs. 


n. 

17 EXCERPTS FROM TESTIMONY AND PRO¬ 
CEEDINGS DESIGNATED BY 
APPELLANT. 

Washington, D. C. 

Tuesday, January 24, 1942 

Bill of Exceptions. 

The above matter came on for hearing before his Honor, 
Judge Mattingly, and a jury, duly selected, empaneled 
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and sworn, when the following proceedings were had and 
evidence adduced, rulings made by the Court and excep¬ 
tions taken and noted as follows: 

Appearances: 

Solomon H. Feldman, Esq., on behalf of the plaintiff. 
Isadore Halpern, Esq., on behalf of the defendant, 
Harry Hartman. 


PROCEEDINGS. 

Mr. Feldman: If the Court please, and you ladies and 
gentlemen, this is a suit where Mr. Nathan Lubar, as 
trustee named in a chattel trust, sought to replevin certain 
articles mentioned in the trust from the Superior Glass & 
Mirror Works, a partnership consisting of Harry Hart¬ 
man and Sidney J. Rosenblum. They operated a business 
at 607 Massachusetts Avenue, Northwest, and we will 
show” you that on January 9, 1940, there developed in the 
partnership a shortage of funds due to the fact that there 
was a corporation in existence and that there was a former 
partner indebtedness to Mr. Rosenblum. 

• • • • • 

18 The plaintiff then expects to show that on March 
5, 1940, Mr. Rosenblum, through a friend of his, 
contacted a man by the name of Abe Orleans, who is en¬ 
gaged in the drugstore business over on Seventh Street, 
and the partnership then proceeded to secure a note, se¬ 
cured by the chattels, equipment, glass, and whatever 
else vras in the partnership at 607 Massachusetts Ave. 
That note was sold to the District Finance Corporation 
and Mr. Lubar was named trustee in said chattel. The 
note was sold for the sum of $917.50. That included all 
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of the interest to be charged for a year, and the lien was to 
be repaid within a year, and fifty checks were made out 
each for $20 for each week in the year. 

We will show you that for this one-thousand-dollar note 
which was obtained $917.50 was received. There was an 
agreement entered into between the two partners as to 

how this money was to be disposed of. * * * 

* • * • * 

20 Under those circumstances, if we show you that 
there was a default and that all these conditions 
existed, we expect a verdict to be directed at the proper 
time for the plaintiff for possession of the articles which, 
incidentally, were sold under advertisement by the auc¬ 
tioneer and a certain sum realized, $920 due, and about 
five hundred and sixty-some dollars was realized from the 

sale of the articles. 

# # • • • 

Mr. Halpern: Gentlemen of the jury, the defense in this 
case will be based on the evidence we hope to present to 
you, and if we show you these facts we will expect a ver¬ 
dict at your hands for the defendant Hartman. 

The evidence in this case is that Hartman made pre¬ 
vious loans from the District Finance Company. • * • 
That there was a loan one time made of $178 which was 
partly repaid by a new loan of $350 and this loan of $350 
was partly repaid by this $1,000 loan. 

We will show you that the District Finance Corporation 
was a Delaware corporation and only doing business in the 
District of Columbia. It had no license in the District of 
Columbia, and its sole business in the District of Columbia 
was to lend money at usurious interest rates. We will show 



12 


you that their mode of operation was to charge 10 per cent 
interest deductible in advance; that on this loan of $1000 at 
the time it was made 10 per cent was deducted in ad- 
21 vance and only the sum of around $900 was advanced 
to the debtor; that the defendant then signed fifty 
checks, post-dated, payable from one week after the date of 
the loan to the fiftieth week after the date of the loan; that 
the rate of interest, according to that method of computa¬ 
tion, runs from twenty-two odd per cent to about eighty per 
cent, depending on the method of computation; that the 
legal rate of interest in the District of Columbia is only 8 
per cent on a written contract. 

We will also show you that at a time when there was a 
default there was a repossession. We will also show you 
that Abe Orleans is president and principal stockholder of 
the District Finance Corporation. 

We will also show you that Mr. Lubar, the trustee in this 
case, was the attorney for this corporation of Delaware; 
that he at one time served as an officer and either at the 
time of this repossession in this case or shortly before, was 
an officer. 

If we show these facts, that the transaction with Mr. Abe 
Orleans, as president and principal stockholder of the Dis¬ 
trict Finance Corporation, was usurious; that the rate of 
interest was more than 8 per cent; that the transaction is a 
sham and a subterfuge to defeat the laws of the District of 
Columbia, and having no right to do business in the District 
of Columbia, you will find a verdict for the defendant in 
this case. 

Mr. Feldman: May the jury be excused? 

The Court: What is the motion? 
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Mr. Feldman: A motion for a judgment on the opening 
statement on this question of usury. We would like to 
argue the law on that now. That is a question of law. 

The Court: All right. I will ask the jury to step out for 
a while. 

• • • • « 

25 Mr. Halpera: We claim that usury made the con¬ 
tract illegal. Your Honor knows the practice in 

equitable defenses here 'with respect to the Municipal Court. 

• • • 

29 The Court: X think I have heard enough argu¬ 
ment. My holding in this case is that the question of 

usury is not involved in this case. It is purely a question of 
Lubar’s title to this property. * * * I am going to give 

30 you an exception to my ruling. * * * The question of 
usury is not in this suit and that is my holding. It 

cannot be made a defense in this suit, the question of a 
usurious contract. If I am wrong about that, you have your 
exception. 

• • • • * 

Mr. Feldman: In order to help Mr. Halpern go to the 
Court of Appeals, I will put Mr. Lubar on the stand and 
identify the signatures and prove that there was a default 
under this deed, and then rest my case and ask your Honor 
to direct a verdict. 

The Court: I think you should do that. 

Mr. Halpern: He has to prove consideration for the con¬ 
tract. 

Mr. Feldman: You don’t have to do that. 

The Court: I am ruling against you on that and you can 

take your exception if I am wrong. 

• • • • • 

(Thereupon the jury returned into open court, when the 
following proceedings were had.) 
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Thereupon NATHAN M. LUBAR was called as a witness 
for and in his own behalf and, having been first duly sworn, 
was examined and testified as follows: 

31 Direct Examination. 

By Mr. Feldman: 

Q. Mr. Lubar, what is your profession? A. I am an at¬ 
torney. 

Q. How long have you been so engaged ? A. About six 
years. 

Q. Directing your attention March 5,1940, was this title 
trust executed to you as trustee? A. Yes, it was. It was 
signed by Sidney J. Rosenblum and Harry Hartman. 

Q. And this is their signatures? A. Yes. And it is 

witnessed by my secretary, Sarah Hovner. 

• • • • • 

(By stipulation between counsel said chattel trust was 
offered and received in evidence as Plaintiff’s Exhibit No. 
2 .) 

32 CROSS EXAMINATION. 

33 By Mr. Halpem: 

Q. Mr. Lubar, what was your connection with the 

corporation, the District Finance Corporation, on the date. 

• • • 

Mr. Feldman (interposing): If your Honor please, I ob¬ 
ject to any connection outside of being trustee under the 
chattel trust. 

The Court: I think so. I don’t think that is material. 
Mr. Halpern: Yes, your Honor. 

The Court: I will give you an exception. 

Mr. Halpern: I am not permitted to show his connection 
with the District Finance Corporation as an officer and 
counsel. 
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The Court: Yes. 

Mr. Halpern: And also questions that will adduce from 
this witness that he made that loan and no one slse. 

The Witness: That is not true. 

Mr. Feldman: The only question that I will permit Mr. 
Lubar to answer is with reference to his position in this 
chattel trust. 

The Court: He is named in the chattel trust, isn't he? 
Mr. Feldman: That is correct. 

The Court: I think that is what we will limit it to. 

Mr. Halpern: Your Honor will not allow me to go into 
the question of consideration? 

The Court: No. 

Mr. Halpern: May we have an exception ? 

The Court: You may have an exception. The chattel 
trust states the consideration, doesn’t it? 

Mr. Feldman: That is correct. It shows he had secured 
a conveyance of title. 

By Mr. Halpern: 

Q. Did you make this loan? A. Did I make the loan? 
No, I didn’t. 

Q. Did you give the man the money? * * * A. I 

34 was instructed, when I received the money, to pay it 
out on various claims against Mr. Hartman, and 

there was an agreement to that effect. • * • 

Q. Did you actually get the money? A. I received the 
check, yes. 

Q. How much money did you get? A. My recollection 
is $917.50. 

• • • • • 

35 

Q. The chattel trust reads $1,000. What was the differ¬ 
ence? A. The note was sold by Mr. Orleans to the Dis¬ 
trict Finance Corporation and— 



16 


36 Q. Did you act as Hartman’s attorney at this 
time? A. No, sir. 

Q. Did you ever act as his attorney? A. Yes, sir. 

• • • • • 

Q. Is Abe Orleans, and was he at the time of the date 
of this chattel the president and principal stockholder of 
the District Finance Corporation? 

Mr. Feldman: I object. 

The Court: Sustained. 

Mr. Halpern: Then your Honor does not permit us to 
ask whether he vras the president and principal stockholder 
i of the District Finance Corporation? 

37 The Court: Yes, you may have an exception. 

Mr. Halpern: And also to further develop these 
other items ? 

The Court: Yes. That is my ruling. The only question 
is the title to this property under the deed of trust. And 
according to the deed of trust provision it is in the trustee. 
I direct the jury to bring in a verdict in favor of the 
plaintiff. 

Exception duly noted and granted. 

Plaintiff’s Exhibit No. 3. Exception granted. 

‘‘Installment Note Secured by Deed of Trust on 607 
Mass. Ave. N. W. Superior Glass & Mirror Works. 
Maker: S. J. Rosenbloom & Harry Hartman. Trustee: 
Nathan M. Lubar. $1000.00 Washington, D. C. 

For Value Received, I, we, jointly and severally 
promise to pay to the order of A. Orleans. One thou¬ 
sand and No/100 Dollars with interest AFTER MA¬ 
TURITY at the highest legal contract rate until paid; 
payable at $20.00 on Tuesday of each succeeding week 
thereafter until paid in full. 

I, we, hereby waive presentment, protest, notice of 
protest and all benefit of valuation, appraisement and 
exemption laws. This note becomes immediately due 
and payable (less any payments made hereon) in event 
of non-payment at maturity of any payment scheduled 





17 


hereon. This note shall not be considered paid until 
actual cash is received or the note is marked cancelled 
by holder. I, we, agreed, in event of default in any pay¬ 
ment, to pay all costs, collection expense and an attor¬ 
ney’s fee of 15 per cent of the balance due at time of 
default, which sum shall be added to the balance due 
hereon. 

(Signed) SIDNEY J. ROSENBLUM 
(Signed) HARRY HARTMAN 
607 Mass. Ave., N. W. 

JfThis is to certify that this is the note 
described in a Deed of Trust to the Trus¬ 
tees named hereon and bearing even date 
herewith: said Deed of Trust and note 
having been executed in my presence. 


Notary Public, D. C.” 


(On reverse side of note is the following): 

“For value received pay to the order of District 
Finance Corp. Washington, D. C. 

We, and each and all of the endorsers herein, jointly 
and severally, guarantee payment of principal and in¬ 
terest after maturity at the highest legal contract rate, 
* * # . It is hereby agreed that this note become im¬ 
mediately due and payable (less any payment made on 
the within note) in event of non-payment at maturity 
of any payment scheduled on the within note, without 
recourse to me. 

(Signed) A. ORLEANS (seal) ” 


• * • * # 


Statement of Points upon which Petitioner Intends to 
Rely on Appeal. (Brief 5-6, Transcript of Record 46.) 
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No. 7965. 


HARRY HARTMAN, Appellant, 
v. 

NATHAN M. LUBAR, Trustee for District 
Finance Corporation, Appellee. 


BRIEF ON BEHALF OF APPELLEE. 


Additional Statement of Facts. 

Appellee, plaintiff in the lower court, as trustee under a 
chattel deed of trust, filed an action of replevin against 
Harry Hartman and Sidney J. Rosenblum, co-partners 
trading as the Superior Glass & Mirror Company, alleging 
default of the note secured by said trust and requesting 
possession of the chattels listed in the chattel trust securing 
said note. Defendant Sidney F. Rosenblum confessed judg¬ 
ment; the defendant Hartman, entered a general plea of 
“Not Guilty” after the chattels were disposed of at public 
auction. The chattels were turned over to the trustee three 
days after execution of the writ of replevin by the U. S. 
Marshal upon the placing of bond and a public auction was 
held at which the chattels were disposed of for the sum of 
$522.47. At the time the replevin issued, an appraisal of 


2 


the chattels was made by Adam A. Weschler & Son in the 
sum of $600.00. (See No. 3358 in this Court.) A trial was 
had before Judge Cayton in the lower court and a finding 
was made in favor of the plaintiff, trustee, with a memoran¬ 
dum by the Court as follows: 

“There has been a full and satisfactory explanation 
of every claimed disbursement by the trustee, who pre¬ 
sented vouchers in the form of cancelled checks to cover 
every payment. The trustee’s accounting established 
affirmatively that there was no usury in the transaction. 

Upon the basis of this affirmative showing and the 
clear default of the defendants under the terms of the 
chattel trust in writing, plaintiff’s recovery is clear”. 

I 

Application for allowance of appeal was made in case 
No. 3358 in this Court but was not completed due to in¬ 
ability to agree upon a Bill of Exceptions. By reason of the 
same a new trial was granted. 

The new trial began before Judge Mattingly and a jury. 
A shorthand reporter took notes of the entire proceedings, 
which are contained verbatim in the Bill of Exceptions. 
The record will show that counsel for defendant, appellant 
here, admitted the default under the chattel trust and that 
there was “no question as to the legality of the contract” 
in his opening statement to the jury. (See R. 3—R. 5.) 

Based upon the admission of default and legality of con¬ 
tract by appellant’s attorney, a motion was made by coun¬ 
sel for Appellee (R. 5) on the ground that “there being an 
admitted default under the chattel trust the plaintiff had a 
right to replevin the articles”. The matter was fully dis¬ 
cussed before the Court. (See R. 5—R. 14.) The only con¬ 
tention raised by counsel for defendant, (appellant) (con¬ 
trary to his previous statement) (R. 3) (R. 8) was that the 
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contract was illegal and void because of usury. Counsel 
again admitted default (R. 9) but stated that no legal title 
ever vested in the plaintiff, trustee. (See R. 3 where counsel 
for defendant states “No question as to the legality of the 
contract”.) Counsel for defendant maintained that usury 
made the contract illegal and void (R. 9) and as his rea¬ 
sons for such statement alleged: 

Mr. Halpern: “We claim that usury made the con¬ 
tract illegal. Your Honor knows the practice in equita¬ 
ble defenses here with respect to the Municipal Court 
and your Honor is familiar with the axiom that if any¬ 
one comes into court with unclean hands the court will 
not undertake to help him. The Court who is hearing 
the case is not pari delicto. If both parties are guilty 
the court will leave them as he found them. 

They come into court with unclean hands. They 
come in and ask this Court to enforce that illegal con¬ 
tract. The reason for bringing in usury, we say, that it 
particularly makes the contract void. We could say, 
for instance, the $1,000.00 loan came about because this 
man who had lost money on the races or had gambled it 
away and he could say the contract was void because 
of consideration. 

We are not arguing about usury in that sense but we 
say the consideration for this contract was illegal. 
That is the situation. They have to prove the contract. 
They have to prove legal title in themselves. This is 
a possessory action”. (R. 9-10.) 

Also (R. 10) counsel for defendant stated, “we are claim¬ 
ing he has no right to these chattels because the contract is 
illegal”. 

The Court: “Because of usury?” 

Mr. Halpern: “That is right”. 

The Court: “That is the only claim you make?” 

Mr. Halpern: 4 4 That is right ’ \ 


See R. 11 where counsel reiterates that the sole defense 
■was an illegal contract because of usury. 
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Plaintiff then proceeded to prove its case by showing 
title in the trustee (R. 14 et seq.) and default was then 
shown by evidence. (R. 16-19.) The testimony showed that 
the sum of $917.50 had been paid to Hartman and Rosen- 
blum, the defendants, co-partners, trading as Superior 
Glass & Mirror Works and that the difference included 
attorney's fees, recording fees, interest for an entire year at 
8% and all other charges incident to making the loan, the 
defendants having received net $917.50 for their $1000.00 
note. 

At the time the action was filed, it was shown that the de¬ 
fendant Hartman had taken funds belonging to the partner¬ 
ship and that the other partner was endeavoring to dispose 
of the assets covered by the chattel through a second hand 
dealer, and that the weekly payments due on the note 
secured by the chattel trust had not been made and ‘kH^in 
arrears two payments. 

The note introduced into evidence (R. 21) showed a 
waiver of exemption by Harry Hartman and Sidney J. 
Rosenblum. The partnership agreement between Harry 
Hartman and Sidney J. Rosenblum is shown (R. 22 to 27.) 
The agreement for the disposition of funds received from 
the $1000.00 note is shown. (R. 27-28.) 

Argument. 

I. 

Answering the statement of points relied upon: 

1. The Court erred in denying the motion to quash 
writ of replevin. 

2. The Court erred in holding that the undertakings 
were valid. 

3. The Court erred in permitting the amending of the 
undertaking. 
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Title 16, Section 1804, D. C. Code, 1940, requires an un¬ 
dertaking by the plaintiff or his agent, with surety “ap¬ 
proved by the Clerk” to abide by and perform the judgment 
of the court in the premises. (See Municipal Court Rule 12, 
Section 2.) The appellee denies that the Court erred in 
denying the motion to quash the writ of replevin or holding 
that the undertakings were invalid and for reasons therefor 
states that before filing with the Clerk the writ of replevin, 
it was necessary that an undertaking be filed with surety 
approved by the Court. (Title 11, Sec. 725, D. C. Code, 1940.) 
This was done. The defendant was required to attack the 
sufficiency of the bond within three days or to show the 
value of the property replevined to be over $1,000.00. (Title 
11, Sec. 729, D. C. Code 1940.) This was not done. Appellant 
has, therefore, waived his right to complain. 

Under the said replevin, the Clerk shall pass upon and 
approve the undertaking and issue the writ. The basis of the 
contention of appellant is erroneously founded upon rule 
15 of the Municipal Court, which is quoted on page 4 of the 
brief and appendix 4 of the appellant. This rule applies only 
“in order to suspend the entry of judgment or to act as a 
supersedeas, or any property held under any process of 
attachment, replevin , or any other judicial process”. 

n. 

Answering statement of points relied upon, Nos. 4 and 5. 

4. The Court erred in holding that the value of the 
chattels was less than $1,000.00. 

5. The Court erred in refusing the admission of evi¬ 
dence that the value of the chattels was more than 
$ 1 , 000 . 00 . 

The record will show (see Case No. 3833 in this Court in 
which a previous appeal was filed) that an appraisal was 
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made by expert appraisers, namely Adam A. AVeschler & 
Son, in the sum of $600.00 as the value of the chattels. 
Actual sale at auction netted $522.40. Appellant main¬ 
tains as error that the evidence of the defendant, Harry 
Hartman, in the first trial, should have been received in 
evidence in such previous case, (which evidence is not in¬ 
volved in this appeal) by reason of the fact that Harry 
Hartman was engaged in the glass business as a glass maker 
for 25 years. No evidence was offered that Harry Hart¬ 
man was an expert appraiser of the value of the fixtures 
and equipment; only that he was a mechanic, skilled in 
making mirrors and other materials involving the cutting 
of glass. As such is not part of the record in this case, it 
should not be considered in this appeal. Further, it has 
been waived by failure to comply with Sec. 729 cited above. 

III. 

Answering statement of points relied upon, Nos. 6 and 7: 

6. | The Court erred in denying the motion for exemp¬ 

tion and the motion for rehearing on the motion for 
exemption. 

7. The Court erred in holding that the chattels as as¬ 
sets of the partnership were not exempt under Title 
24, Section 311, 1929 D. C. Code. 


Claim is made by counsel for appellant that Harry Hart¬ 
man was entitled to an individual householder’s exemption 
under Title 24, Sec. 311 of the 1929 D. C. Code. (Title 15, 
Sec. 401,1940 T). C. Code.) This section states: 

“The following property, being the property of the 
head of a family or householder, residing in the District 
of Columbia, shall be exempt from distraint, attach¬ 
ment, levy and sale on execution or decree of any court 
in the District: * * •” 

Fifth: “Mechanic’s tools and implements of the 
debtor’s trade or business amounting to $200.00 in 
value, with $200.00 worth of stock for carrying on busi¬ 
ness of debtor or his family.” 
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A partner has no exemption in partnership property as 
the statute itself is explicit: 

Title 24, Sec. 311, 1929 D. C. Code; Title 15, Sec. 
401, 1940 D. C. Code; 

Title 24, Sec. 128, 1929 D. C. Code; Title 16, Sec. 
308,1940 D. C. Code; 

Title 24, Sec. 132-153, 1929 D. C. Code; Title 16, 
Sec. 312-333, 1940 D. C. Code. 

Appellee indicates the waiver of such exemption, if there 
be one, by Harry Hartman in the note upon which the 
chattel trust was given as security. (R. 15.) “We hereby 
waive • * * all benefit of valuation, appraisement and ex¬ 
emption laws.” 

The general law is to the effect that a contract of part¬ 
nership creates an ownership of property in the partner¬ 
ship as a legal entity and that the partnership being neither 
an individual nor a person, cannot be the head of a family 
nor a householder and, therefore, would not be entitled to 
any exemption. In the case of Lynch v. Englehardt, Willing 
and Davidson Mercantile Co., 1 Neb. 528: 98 N. W. 324, the 
Court stated: 

“A partnership is a legal entity and not a social en¬ 
tity. It can own property. It can buy and sell. It can 
sue and be sued and it can plead and be impleaded in 
the Courts of the land, but it can neither marry nor be 
given in marriage nor perform any other social func¬ 
tion incident to its being elevated to the dignity of a 
head of a family.” 

In the case of Pond v. Kimball, 101 Mass. 105, the provi¬ 
sion of the statute of Massachusetts exempting tools em¬ 
ployed in trade or business from attachment or execution 
was decided to apply only to individual and not partnership 
property. The exemption is an affirmative statutory right 
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and any claim, therefore, must be predicated specifically 
upon the statute and as the local statute is silent as to ex¬ 
emption to a partner out of partnership property, no claim 
can be made thereunder for individual exemption. This 
contention of appellant, therefore, falls both by his own 
waiver and by the general law. 

IV. 

In answer to the points relied upon on Appeal, Nos. 8, 9, 
10, and 11. 

8. The Court erred in denying the defendant the 
right to cross examine the plaintiff as to usury. 

9. The Court erred in denying the defendant the 
right to cross examine the plaintiff as to his rela¬ 
tionship with the District Finance Corporation. 

,10. The Court erred in holding that the defendant had 
no defense in this action. 

11. The Court erred in instructing the jury to find for 
the plaintiff. 

The major contention of the appellant is that by reason of 
usury the contract was illegal, void and unenforcible. In 
support of this major contention of the appellant, appellant 
argues on page 10 of his brief as a basic contention that the 
chattel trust was illegal and void, citing Title 26, Sec. 601, 
1940 D. C. Code. Assuming only for the purpose of argu¬ 
ment, but not conceding, that there was usury, such code sec¬ 
tion does not make the chattel trust void but only permits 
that all interest and one-fourth of the principal shall be for¬ 
feited. (Title 26, Sec. 605,1940 D. C. Code.) But the Code 
sections under chapter 6 of Title 26, Secs. 601-611, do not 
apply to any loan greater than the amount stated in the Act, 
which is $200.00. Any loan larger than such amount would 
come under the general interest and usury section of the 
Code, Title 28, Secs. 2701-2709, 1940 D. C. Code, which in 





9 


the event of the actual receipt of money loaned, plus more 
than 8% interest, considers the amount overpaid usurious 
and allows recovery of principal with forfeiture of interest. 
In the case of Von Rosen v. Dean, 59 App. D. C. 359; 41 Fed. 
(2d) 982, this Court stated that the Loan Shark Law, (Secs. 
601-611, Title £6), does not apply to loans in excess of the 
amount indicated in the Act. As this is the foundation 
stone upon which appellant’s contention that the chattel 
trust was void and illegal rests, his entire case, therefore, 
falls. Moreover, the cases cited by appellant do not take 
into consideration the law in this jurisdiction, which is laid 
down in the cases of Presbey v. Thomas, 1 App. D. C. 171; 
Kleindienst v. Johnson, 7 Mackey 356 (18 D. C.); Lawrence 
v. Loan Co., 7 App. D. C. 161; Brown v. Slocum, 30 App. D. 
C. 576; Von Rosen v. Dean, 59 App. D. C. 359, 41 Fed. (2nd) 
982, all of which state clearly that the Code provides that 
usury cannot be claimed until the full amount of the prin¬ 
cipal, plus legal interest, has been repaid. In this case, a 
total of $917.50 was accounted for as having been received 
by Harry Hartman and Sidney J. Rosenblum and paid out 
for them or to them. See contract (R. 27) and testimony 
(R. 1S-19.) Repayment of the sum of $40.00 had been 
made, leaving the net balance due on the note $960.00, or 
if only the actual amount of $917.50 should be considered, 
$877.50 of the original amount received by the defendants, 
Hartman and Rosenblum, which had not been repaid, ex¬ 
clusive of interest. There could not, therefore, have been 
any usury and such could not have occurred until after the 
sum of $917.50 had been repaid. The record shows (R. 3) 
that the reason for the foreclosure was because two pay¬ 
ments had been in default and the trustee had been advised 
by the defendant Rosenblum that Harry Hartman had 
taken funds of the partnership and absconded and the other 
partner, Rosenblum, was endeavoring to sell and dispose 
of the assets covered by the chattel trust creating title in 
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the trustee, which permitted only the beneficial use of the 
property to the defendants, Hartman and Rosenblum. 
Thqse circumstances caused the holder of the note to direct 
the trustee to file the action of replevin immediately to pro¬ 
tect its security. Laws similar to the local statute have 
been construed so as to allow the effectiveness of the se¬ 
curity. 

Cal. App. 1933. That note secured by trust deed was 
usurious did not affect validity of note as to principal 
sum to secure which trust deed was executed.—West 
Coast Builders v. Pacific States Auxiliary Corporation, 
18 P. 2d 71, 129 Cal. App. 112. 

Ill. App. 1935—Where one lent $200.00 and received 
ten monthly notes for $24.00 each and a mortgage upon 
an automobile as security, and it did not appear that 
he was in the business of making small loans, he did 
not come under the act regulating the small loan busi¬ 
ness. Smith-Hurd Ann. St. c. 74,13 et seq., voiding the 
whole debt for usury, but came under the act regulating 
interest in general. Smith-Hurd Ann. St. c. 74, 1 et 
spq., by which he lost the right to collect any interest, 
but might collect the principal debt, and, upon default, 
in accordance with the mortgage, might bring replevin 
for the automobile. Turk v. Bender, 273 Ill. App. S4. 

Miss. 1929—Statute providing penalties and for¬ 
feitures for usury does not justify implication that 
legislation was intended to make contract utterly void. 
—Allen v. Grenada Bank, 124 So. 69, 155 Miss. 91. 

Neb. 1931. Mortgage was not rendered void by fact 
that usurious interest was exacted thereunder, and 
covenant of mortgagor to pay taxes was invalidated 
only to extent of the usury involved. Comp. St. 1929, 
45-105, 77-1503—Matthews v. Guenther, 235 N. W. 98, 
120 Neb. 742, reversing 231 N. W. 958,120 Neb. 849. 

N. C. 1934. Note is not void, though payee has know¬ 
ingly charged rate of interest higher than legal rate. 
C. S. 2306—Federal Reserve Bank of Richmond v. 
Jones, 172 S. E. 185, 205 N. C. 648. 
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Va. 1927—Usury does not render notes void, but only 
founded on illegal consideration as to excess. Code 
1919, 5552—Davenport v. Kendrick, 139 S. E. 295, 148 
Va. 479. 

There is nothing in the record justifying any claim that 
the holder of the note was not a bona fide holder for value. 

But even if it is assumed, but not conceded, for the pur¬ 
pose of argument, that there was usury there still remains 
the absolute right on the part of the holder of the note 
to recover payment of the principal amount paid out by it, 
through foreclosure under the chattel trust, through an ac¬ 
tion of replevin or otherwise. The record shows that after 
the action of replevin, the Marshal turned over the prop¬ 
erty to the trustee, who then proceeded under the chattel 
deed of trust to sell the same at public auction and that a 
bond was given to protect the defendant partners. Under 
the Code, (Title 16, Sec. 1809, 1940), the defendant had a 
right to move for a return of the property to his possession 
and could have obtained such property upon entering into 
an undertaking, with surety to protect the plaintiff. This 
is also covered in Municipal Court Rule 15, which is cited 
by appellant. 

Damages must be minimized by the party claiming dam¬ 
ages and by simply placing an undertaking and obtaining 
the return of the goods, the only damage that would have 
been suffered by the defendant Hartman, would have been 
the cost of the bond and attorney’s fees. He cannot, there¬ 
fore, complain at this time that his failure to minimize the 
damages resulted in the loss of his business. Armour & Co. 
v. Gundersheimer, 23 App. D. C. 210; W. B. Moses & Son 
v. Lockwood, 54 App. D. C. 115, 295 Fed. 936. 
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The record in the previous appeal filed in this Court will 
show further that the defendant Hartman, after leaving the 
city, never returned, and in the brief it was stated and the 
same is contended here, that the attorney for the appellant 
has not at any time shown any authority to proceed with 
this appeal. The appellant Hartman, is not a resident of 
the District of Columbia, his whereabouts being unknown 
to both his counsel and the counsel for the appellee. It is 
stated in 5 Am. Jur. page 107, Sec. 525, that an attorney 
has no right to appeal a case, won or lost, without authority 
of his client. The entire proceeding in the Court below was 
in forma pauperis and yet the defendant Harry Hartman 
has not been seen or heard of since the time of the first 

I 

trial in this case. He did not appear at the time of the 
second trial and counsel for appellant had no witnesses to 
present to the Court. It will be noted that his signature 
does not appear in this appeal nor the previous application 
for appeal and that counsel filed an affidavit in forma pau¬ 
peris in the previous appeal over his own signature. 

Conclusion. 

In conclusion appellee states that nothing is shown jus¬ 
tifying reversal of the action of the lower Court and that 
the record shows clearly and plainly that the appellee, 
plaintiff, below, was entitled to judgment as requested in 
his complaint. Default and legality of the contract having 
been admitted, the Court below properly directed a verdict 
for possession. The lower Court’s ruling should be affirmed. 

JRespectfullv submitted, 

SOLOMON H. FELDMAN, 

Attorney for Appellee. 

631 E Street, N. W. 





